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DECISION AND ORDER

This proceedingarisesunder the Longshoreand Harbor Workers’ CompensationAct
(“L HWCA” or “the Act” ), as amended, 33 U.S.C. §§ 901, et seq., which establishesa
compensationschemefor longshoreandharbor workerswho suffer work-relatedinjuries. In this
case, Claimant E.B. has alleged that he suffered a work-related injury on May 9, 1997 and
therefore is entitled to temporary total disability benefits from May 10, 1997 to May 22, 1997
andAugust22,1997throughMay 28,2000andpermanenttotal disability benefitsfrom May 29,
2000 to thepresentandcontinuing. On February2, 2007,a formal hearingwas heldin Newport
News, Virginia.1 At that hearing,the parties who were present– Claimant,Employer W.F.
Magann(“Magann”), Party Respondent Patrick Hargis, and Party Respondent Allison Fisk –
submitted stipulations, which were received into evidence. Also at the hearing, Claimant
submittedExhibits 1, 2, and4 through 26, which wereadmittedinto the record.2 Post-hearing,
on May 8, 2007,Claimantand Magann each filed a brief with the court. On May 29, 2007, the
Director, Office of Workers’ CompensationPrograms(“Director”) filed a brief. Thereafter,on

1 Thehearing, which wasoriginally scheduledfor September15, 2006,was cancelledandrescheduledfor February
2, 2007,upona showing of goodcauseby Employer Magann. OrderContinuingHearing,datedSeptember7, 2006
and OrderContinuing CasesandReschedulingHearing,datedNovember30,2006.
2 Thefollowing abbreviationswill beusedas citationsto therecord:“CX” for Claimant’sExhibitsand“T R” for the
Transcript of the February 2, 2007hearing. At thehearing,Claimant’scounselwithdrewClaimant’s Exhibit 3. (TR
27:12-22.) Also at the hearing, Counselfor RespondentHargis submittedfour exhibitsinto therecord, which were
laterwithdrawn. (TR 28:13-29:6,63:19-25.) Additionally, the Presiding Judgeruled that EmployerMagann could
not introduce a labor market survey or the testimony of a vocational counselor into the record, becausesuch
evidence,under the circumstances,would be prejudicial to Claimant. (TR 9:12-16.) In this case, Claimant’s
counselassertedthat he had no knowledge of Magann’s vocationalcounselorprior to January16, 2007 or of the
labormarket survey prior to January31, 2007. (TR 7:5-18.) Continuing the hearing in this case wasnot a viable
option.
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June8, 2007bothClaimant andMagann filed their reply briefs with thecourt. Accordingly, the
findingsandconclusions that follow are basedon a completereviewof theentire record in view
of the arguments of the parties, applicable statutory provisions, regulations,and pertinent
precedent.

POST-HEARING PROCEDURAL HISTORY

In this case,post-hearing, the PresidingJudgedismissed RespondentsWrench, O’Neal,
Hargis,andFisk becauseno evidencewassubmittedat thehearing,which establishedthatanyof
theseindividuals was an officer of EmployerAtlantico (“Atlantico”). Post-hearing Order #1,
datedFebruary5, 2007. Pursuantto the Act, if an employer is a corporation, the president,
secretary, andtreasurer of that corporation “shallbeseverallypersonally liable, jointly with such
corporation, for any compensationor other benefit which may accrue under the said Act in
respectto any injury which mayoccur to any employeeof such corporationwhile it shall so fail
to securethe paymentof compensation as required by section 32 of this Act.” 33 U.S.C. §
938(a). Accordingly, before RespondentsWrench, O’Neal, Hargis, and Fisk can be held
“severally personally liable, jointly” with Atlantico, the evidence must establish that these
individuals were officers of the corporation. As previously stated,no such evidence was
introducedat thehearing.3

Thereafter, on February5, 2007, Claimant movedto have the record reopenedso that
additional documentspertaining to the liability of Respondents Wrench,O’Neal, Hargis, and
Fisk could be introduced into evidence. By Orderdated February9, 2007,the PresidingJudge
deniedClaimant’smotionto reopen therecord.4 Post-hearing Order#2, dated February 9, 2007.
In that Order,thePresidingJudgeprovided thefollowing rationale:

As previously stated,this is a de novo proceeding. The documents in question
were in the handsof the Director’s legal counsel since 2005. All parties had
accessto them since2005,yet failed to offer them into evidenceat the hearing.
Theseproceedingsareadversarial in nature,and the partiespreparetheir casesas
they seefit. Certain readily available documentswere not offered. The record
was closed. Motions to dismisswere made. Orders to dismissfour individuals

3 Moreover the Presiding Judgealso notesthat while there is uncontradictedevidencein the recordthat Atlantico
wasuninsuredat the time of Claimant’sinjury, seeinfra CX 1 andCX 7, andthat Atlantico is now insolvent,see
infra CX 5, there is no evidencein the recordthat specifically addresseswhetherAtlantico hadauthorizationto act
as a self-insurer aspermitted under Section32 of the Act. 33 U.S.C.§ 32(a)(1). Indeed,all that the evidence of
record establishes,with regard to whether Atlantico was authorized to act as a self-insurer (pay compensation
directly), is that the Office of Workers’ Compensation Programs(“OWCP”) hadknowledgethat Atlantico did not
carry longshore liability insurance at the time of Claimant’s accident(CX 7) and that Claimant was receiving
benefitsduepursuant to theAct directly from Atlantico (CX 4 and CX 6).
4 While it is true that the Presiding Judgeis not “bound by commonlaw or statutory rules of evidence or by
technical or formal rulesof procedure,” 33 U.S.C.§ 923(a) and20 C.F.R.§ 702.339, it is also truethatthe Presiding
Judgeis not required to acceptinto the recordevidencethat wasnot timely submitteddue solely to a parties own
lackof duediligence. CompareDurhamv. EmbassyDairy, 19 BRBS105, 107-08 (1986)andSamv. LofflandBros.
Co., 19 BRBS 228, 230 (1987) with Burley v. TidewaterTemps,Inc., 35 BRBS 185, 187-88 (2002); seealso 20
C.F.R. § 702.338and29 C.F.R.§18.54(c). In this case,the Presiding Judgenotesthat the liabilit y of the dismissed
respondentsis not a newissuethat wasraisedfor the first time at hearing and that all parties in this casehave been
providedwith a reasonableopportunity for a fair hearing.
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weregiven becauseno evidencein the record identified anyof themascorporate
off icersof Atlantico, Inc. duringtherelevant time period.

Following the denial of Claimant’s motion, by letter motionsdated February9 and 13,
2007, Claimant again requested that the Presiding Judge either reopen the record or permit
Claimantto file an interlocutory appeal. Claimant’s motionsweredenied. Post-hearingOrder
#3, datedFebruary26, 2007. In that Order,the PresidingJudgenotedthat Claimant presented
no argumentthatjustified granting eitherof Claimant’srequests.

Accordingly, for the reasonsjust discussed, RespondentsWrench, O’Neal, Hargis, and
Fisk weredismissedas parties in this case.

ISSUESPRESENTED

Therefore,in light of the foregoing,there arethreeremainingissuesto be adjudicated in
this case:

1. Is Claimant’s current head, neck, and right arm condition causally related to his
employmentactivities of May 9, 1997?

2. Whatis theextentand natureof Claimant’sdisability?

3. Is Atlantico or Magann the employer responsiblefor the payment of Claimant’sbenefits
pursuantto theAct?

STI PULATIO NS

At the hearing,Claimant and Employer Magannstipulatedto, and the Presiding Judge
finds, thefollowing facts:5

1. Claimant’s employmentat thetime of his injury satisfiesthestatusandsitusrequirements
of the LHWCA;

2. Claimant sustainedaninjury to his head, neck,andright armon May 9, 1997;

3. Claimant’s averageweekly wageat thetime of his injury was $1,004.70,which resultsin
a compensationrateof 669.80;

4. Claimant was paid benefits pursuant to the Virginia Workers’ Compensation Act, from
May 10, 1997throughthe present, at the statemaximumcompensationratewith cost of
living adjustments;

5. EmployerAtlantico,Inc. (“A tlantico”), prior to going bankrupt,supplementedClaimant’s
stateworkers’compensationbenefits with theexcesscompensationdueundertheAct (1)

5 Respondents Fisk and Hargis, who have been dismissed as parties to this proceeding,also joined in the
stipulations.
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from May 10, 1997to May 22, 1997andfrom August22, 1997to September30, 1997at
therateof $173.13and(2) from October1, 1997through November30, 2003at therate
of $157.13;

6. Upondeterminationof theresponsibleemployer under theAct, thatpartyshallbeentitled
to a credit for all payments madeunder the Virginia Workers’ Compensation Act by
Atlanticoprior to going bankrupt.

(TR 9:18-13:4.) In this case,thePresiding Judgenotes thatall namedparties werenot presentat
thehearing andtherefore did not agree to thestipulatedfacts. Nevertheless,notwithstandingthe
foregoing,after reviewing the undisputedrelevantevidence in this case,the Presiding Judge
finds that the stipulatedfacts are supported by, and consistent with, the evidenceof record.6

Accordingly, thePresidingJudgeacceptsthesefactsto betruewith respectto all parties.

SUMM ARY OF THE EVIDE NCE

Testimony of E.B.

Claimant, who wasfifty -oneyearsold at the time of thehearing,testifiedthat on May 9,
1997, he was employedby Atlantico. (TR 55:3-10.) Claimant stated that he was hired by
Atlantico to weld fuel lines for the Navy andthat his entire term of employmentwith Atlantico
wasspentworking on Pier 20 at Norfolk Naval Base. (TR 55:11-17, 56:2-9.) Claimantfurther
testifiedthathehadbeen working for Atlantico for a coupleof monthsbeforehewasinjured and
that, prior to working for Atlantico, he had at least thirty yearsof welding experience. (TR
55:18-56:1.) Claimant stated that his work activities were directedby a Mr. Brickey Hughes.
(TR 60:15-18.)

With regard to theeventsof May 9, 1997,Claimanttestified thatherecalled thatat some
time after 3:30p.m.hehad been working on Pier20 whena storm began to rage. (TR 56:10-17.)
Claimantstatedthat he remembered sheetmetal flying around and then being in the hospital.
(TR 56:10-17.) He testified that his only memoryprior to wakingup in thehospitalwasthat he
hadlost some of his teeth. (TR 56:18-21.)

At thehearing, Claimant testified thatasa result of theaccident,hesufferedan injury to
thebackof his headon theleft side,cut his lip beneath his nose, brokehis nose,lost three teeth,
andinjured his neck. (TR 56:22-57:12.) Claimanttestified that, after his accident,he could no
longer weld becauseof his physical problems,and that he attemptedto return to work for
Atlantico in a supervisorycapacity, but was unable to work for more thantwo or threedays. (TR
57:19-58:13.)

With regard to the medical treatmenthe hasreceivedfor his injuries, Claimant testified
thatunderthecareof a Dr. Partington,hereceivedphysicaltherapy andthensurgeryfor his neck
problems. (TR 57:13-18.) At the hearing, Claimant testified that, after two surgeries, he
continuesto experience pain in his neck andright arm. (TR 58:16-59:1.) Claimantstated that,

6 The PresidingJudgenotesthat the only relevantevidence in the record reflects that Atlantico, who apparently
neverformally fi led for bankruptcy,is no longer solventor in business.(CX 5.)
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for the last five or six years, he has been treated by a Dr. Hansen, who is a pain-management
specialist. (TR 59:2-14.) Claimant testified that he seesDr. Hansen everymonthand that Dr.
Hansenhasgiven him prescriptionsfor six or sevendifferentmedications,includingOxycontin,
Vicodin, andLunesta. (TR 59:10-60:14.)

Testimonyof Bricky Hughes,Jr .

At the hearing,Mr. Hughes testified that at the time of Claimant’saccident in 1997, he
wasworking asa superintendent for Atlanticoon Pier20 of theNorfolk Naval Base. (TR 30:12-
31:2.) He testifiedthathis job wasto “makesureall thework got done.” (TR 31:12-16.)

With regard to how Atlantico washired to work on the pier, Mr. Hughestestified that it
washis understandingthat theNavy hadsetaside moneyto renovatemultiple piers,but that due
to unexpectedproblemswith the first pier, there was not enough money in the budget to
completethe renovations on the additional piers. (TR 31:17-21.) As a result, Mr. Hughes
testified that he believed the Navy directly awarded a portion of the pier renovationproject to
Atlantico, which was an 8(a) contractor and, therefore, could be paid with other funds. (TR
31:21-25.) At the hearing, Mr. Hughes testifiedthat this wasnot the way a job would normally
be awarded. (TR 32:8-9.) Mr. Hughesstated that the government“would ordinarily have a
prime contractor, and [it] would havethe exclusive responsibilityto do the entire job.” (TR
32:12-14.)

With regard the renovation of Pier 20, Mr. Hughestestified that Atlantico and Magann
weretheonly primecontractorson thepier. (TR 32:15-19.) Mr. Hughestestified that Atlantico
wasinitially hiredto renovate sanitation andoily-waste piping and to perform electrical upgrades
to thepier. (TR 31:3-6.) He testified that “halfway throughthejob, [the Navy] gave[Atlantico]
a changeorderto replace fuel piping” aswell andthatAtlantico had subcontractors working for
it on the pier. (TR 31:6-7, 32:25-33:6.) With regardto Magann,Mr. Hughestestified that
Magannwashired to do “the structural renovation of the concretework” andthat it also had its
own subcontractorswho installed the newelectricalpiping andreplacedthesteampiping on the
pier.” (TR 32:20-24.)

With regard to whethertherewas anytypeof hierarchy on thepier, Mr. Hughestestified
that, while Atlantico had its own contract with theNavy, Maganndictatedthepaceof the job and
ultimately had control of the job. (TR 33:9-12.) Overall, Mr. Hughes testified that he would
receivedirectionfrom a MagannemployeenamedRayVia regardingscheduling,housekeeping
concerns, and moving equipment. (TR 33:14-34:2.) He testified that Atlantico “had
coordination and schedulingmeetings with the Navy, and if Magann didn’t feel like Atlantico
waskeepingup with their pace– and they’re renovatingthesurfaceof thepier sowe have to go
with them, thenit becameanissue.” (TR 34:2-6.)

On the other hand,Mr. Hughes further testified at the hearing that, with regardto the
relationship betweenMagannand Atlantico while working on Pier 20, Atlantico (1) was not a
subcontractor of Magann, (2) did not submit its bills for work performedon the pier through
Magann,(3) did not clear thehiring of its employeesor subcontractorswith Magann,and(4) had
a work compoundwhere its employees reported that was separatefrom Magann’s compound.
(TR 39:11-41:24,48:21-24.) At the hearing,Mr. Hughesalso acknowledgedthat it madesense
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that Atlantico had to pace its work with Magann’swork, becauseMagannwas renovatingthe
surfaceof the pier, which directly impactedAtlantico’s ability to reach the portionsof the pier
where it was working. (TR 41:25-43:13.) Mr. Hughesalso testified that on at least two
occasions,Atlantico hadsubcontractedout portionsof its contract with theNavy to Magann, i.e.
Magannwas Atlantico’s subcontractor during part of the project. (TR 43:13-48:20.) At the
hearing, Mr. Hughestestifiedthat Atlantico contractedwith Magannto haveMagann(1) fill in
holesthatAtlantico haddrilled into thepier while repairingthefuel lines thatClaimantwashired
to weld and(2) build theconcrete basesfor light poststhatAtlantico wasundercontractwith the
Navyto construct.(TR 43:13-48:20.)

At the hearing,Mr. Hughesalso providedtestimonyregardingClaimant’s work on the
pier. Mr. Hughestestifiedthat Claimant wasspecificallyhired by Atlantico to weld fuel pipes
pursuantto a changeorder issuedon Atlantico’s contractwith the Navy, andthat Claimant had
been working on the fuel piping job for a coupleof monthsprior to being injured. (TR 49:9-
50:21, 53:1-19.) With regard to Claimant’saccidenton May 9, 1997,Mr. Hughes testifiedthat
on that day, therewereno Magann employeeson the pier. (TR 45:17-46:1.) He statedthat, on
thatday,while Atlantico was working on thefuel piping, it beganto storm. (TR 34:12-23.) Mr.
Hughes testified that everyonebeganrunning off the pier and that, during that time, he saw
Claimantget struck in the back of his headby a four by four foot sheetof metal that had been
blown off of the pier by the wind. (TR 34:12-23.) Mr. Hughes testifi ed that the sheetof metal
belongedto Magann. (TR 5-8.) He testified that after Claimanthad been struck by the sheet
metal, “[h]e went down face first with his arms out by his side” and was unconsciousfor
approximately thirty seconds. (TR 34:22-23, 35:17-21.) Mr. Hughes statedthat, thereafter,
Claimantwas very dazed and that he noticeda “big hole through [Claimant’s] chin, and [that]
[Claimant]wasbleeding profusely from the backof his head.” (TR 36:1-4.) He statedthat he
took Claimant to the hospitaland thereafteronly saw Claimantfor two or threemonths while
Claimantattemptedto returnto work on a light-dutybasis. (TR 9-23.)

Testimony of Patrick Hargis

At the hearing, Mr. Hargis testified that he has been employed by the United States
Marine Corps since2004 (TR 62:22-25.) He testified that, prior to 2004, he was a full -time
student. (TR 63:1-2.) Mr. Hargis further testified that, in 1996, his only relationship with
Atlantico wasthatit was ownedby his wife. (TR 63:6-10.)

Deposition Transcript of Br ickey Hughes,Jr., dated October 13,2006(CX 1)

In this case,in additionto testifying at the hearing,Mr. Hughesalso providedtestimony
by deposition on October 13, 2006. (CX 1.) At his deposition,in addition to discussing what
has already been summarized above, Mr. Hughes testified regarding several other topics.
Specifically, Mr. Hughes stated that, with regard to whether Magann had knowledge of
Claimant’s accident,Magann’s superintendentand project managerknew about the accident.
(CX 1-13.) Mr. Hughes explained that, after the accident occurred,the Navy conducted a “fair
sizedinvestigation,” which involved discussing the incident with both Atlantico and Magann.
(CX 1-13.) Mr. Hughes also testified that, with regardto Patrick Hargis, Mr. Hargis did not
work for Atlantico in May of 1997and that he did not know if Mr. Hargiswasan officer of the
corporationat that time or whetherMr. Hargisknewof Claimant’saccident. (CX 1-22 to 1-23.)
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Mr. Hughesfurther testified that he did not know for surewhat type of workers’ compensation
insuranceAtlantico carried prior to Claimant’saccident,but that he hadbeentold that Atlantico
only hadstateworkers’compensationinsurance. (CX 1-23 to CX 1-24.) Also at his deposition,
with regardto Allison Fisk, Mr. Hughestestified that his only knowledgeof Ms. Fisk was that
sheperformedbookkeepingduties for Atlantico andwasworking for thecompanyin 1997. (CX
1-25 to 1-26.)

Also at his deposition, Mr. Hughes provided additional testimony regarding the
relationshipbetweenAtlantico andMagannwhile working on Pier20. Mr. Hughestestifiedthat
Magann“had a say-so” regarding whereon the pier Atlantico stored its materials. (CX 1-15.)
He testified that,while Maganndid not haveto complywith Atlantico’s wishesregarding where
materialswerestored,Atlantico had to comply with Magann’sinstructions. (CX 1-42 to CX 1-
43.) Mr. Hughesexplained that if Magann wantedAtlantico to move its materials, Magann
would contact the contracting officer, who would force Atlantico to comply with Magann’s
request. (CX 1-42 to CX 1-43.)

Mr. Hughes alsotestified that,eventhough Atlantico hadits own contractwith theNavy,
essentially, Magann was in charge of the project “as a whole.” (CX 1-15 to CX 1-16.)
Specifically, Mr. Hughesstatedthathe“remembered [Magann]beingwho [he] had to answer to
if [he] wantedto arrange somethingor coordinatesomethingthat hadto be done.” (CX 1-16.)
He testified that to the extent Atlantico’s work impacted the structural integrity of the pier,
Magann“had a say-so” in how thework wascompletedandtheoverallquality of thework. (CX
1-30 to CX 1-31.) Mr. Hughes explained that, while it was Atlantico’s responsibility to make
sure that its work complied with the government’s specifications, “ it was [Magann’s]
responsibilit y to police kind of [Atlantico’s] work and installation and make sure that it was
compliant.” (CX 1-30 to CX 1-31.) Mr. Hughesexplainedthat this was “in everybody’sbest
interest[.]” (CX 1-31.)

At his deposition,Mr. Hughesalsotestified that theNavy heldweeklymeetingswith the
supervisors of Magann and Atlantico and that at thesemeetings Magannwas treatedas the
generalcontractor. (CX 1-19 to CX 1-21.) Mr. Hughes statedthat the Navy directed and
expected Atlantico to “coordinateall of [their] efforts and everything [they] got done with
[Magann’s]scheduleandkeep up with thepier pace,” which Mr. Hughesstated,for all practical
purposes, madeAtlantico a subcontractor to Magann. (CX 1-21.) On the other hand,when
further questioned,Mr. Hughes acknowledged that Atlantico had to coordinateits work with
Magannso that Atlantico’swork would not interferewith Magann’swork, which was a major
part of the pier renovation.(CX 1-29.)

Correspondenceto Associated Regional Solicitor’s office from Claimant’s counsel,
dated September8, 2006,with attachments(CX 2)

Attachedto a letter sent by Claimant’scounselto the Associated RegionalSolicitor are
two Investigation Incident Witness Interview Summary Forms. The first form was written by
David Scott on May11,1997and secondform waswritten by Claimanton May 13,1997.



- 9 -

Mr. Scottwrote:

I wasnot a witnessto theaccidentbut I sawtheMagannemployeetake thebands
off thedecking material. This happenedabout2:00 PM 5/8/97. At thetime there
wasnothing put on top of themetal to preventit from blowing away. (CX 2-3.)

Claimantwrote:

On FridayMay 9, 1997at approximately 5:30 PM I wasworking on Pier 20 and
had just finished installing somepipe to be welded. I was walking on the pier
towards the trailer when the wind suddenlystartedblowing extremely strong.
The next think I remember was feeling a lot of pain and seeingblood. The
paramedics came,put me in anambulanceand took meto thehospital. (CX 2-4.)

Also attachedto the letter is a printout of a webpagefrom Magann’s website, printed on
September7, 2006,which states:

StructuralRepairs/Upgradeto Piers20-24

Location:
U.S.NavalStation
Norfolk, Virginia

Start Date:
October1992

Completion Date:
November1997

ProjectDescription:
Our contract to perform extensive repairs to four (4) of the most actively used
submarine piers included structural repairs to piles, pilecaps, beams, slabs,
curbing, fendersystem,and replacement of center portionsof the pier deck and
supporting structures. Broken concrete was loadedon bargesand towed to the
ChesapeakeBay where it was unloaded on an artificial reef ownedby the state.
In addition , mechanical work includedthedemolitionanddisposal of steampipe
insulation containing asbestosfibers, replacement of existing steam pipe
demolition, disposaland installationof new potablewater lines with associated
backflow preventers, demolition of fuel lines and the replacement of the vault
ventilation systems. After completion of the structural repairs on Pier 23, the
Navy determinedthe existing electrical distributionwasunsafeandthe electrical
system was red-tagged and condemned. In order to expedite this major
renovation, W.F. Magann Corporation enteredinto a partneringagreementto
select a design team, work in coordination with Public Works, select
subcontractors,andfast track the projectfrom start to finish. This project would
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havetakentwo yearsto implement and complete; however,all work wasdesigned
and completedandthe pier releasedfor occupancy in ten months.

W.F. MagannCorporationperformed the structural repairs,concrete demolition,
pile driving, fender repairs, hauling concrete work, miscellaneous metal
installation, epoxyrepairs, pneumatic concrete repairs(gunite), excavation,cast-
in-placeductbanks,backfill and placement of brokenconcrete on the reef using
our own manpower and company owned equipmentincluding cranes, barges,
floatingrigs,andrequiredtug boats.

We placedover7,000cubic yardsof concrete, repaired over40,000square feetof
caps and beams, installed over 350 fender piles with related wale structures,and
installedover150,000linear feet of variouspipe.

Copyright 2005~ W.F. MagannCorporation

(CX 2-5.)

Correspondencefrom Claimant’s prior counsel to Office of Workers’ Compensation
Programs,dated Apr il 30,2004,with attachments(CX 4)

Claimant’s Exhibit 4 includes a letter sent by Claimant’s prior counsel to the OWCP
claimsexaminer,in which Claimant’scounsel notesthat it appearedthatAtlantico paidClaimant
benefits “up to theendof November” 2003. Attachedto theletter areClaimant’s paystubsfrom
Atlantico, dated December 2002 through November 2003, which show that Claimant was
receiving$157.13perweek in compensation.(CX 4-2 throughCX 4-12.)

Summary of Informal Conference and Recommendation, dated November28,2005(CX 5)

Claimant’s Exhibit 5 is a LS-280 dated November28, 2005,in which the OWCPclaims
examiner noted,in relevant part, that: (1) Claimantsustainedan openskull injury while in the
employ of Atlantico at the Norfolk Naval Station Pier 20; (2) Claimant had been receiving
temporary total disability benefits from May 10, 1997 to the present; (3) Atlantico had been
forced to go out of businessand to sell its assets, althoughno formal bankruptcywasfiled (there
was only an agreement between Atlantico and its bank); and (4) while Atlantico obtained
performance and paymentbondsfor “various projectscontinuingwith Atlantico” from Liberty
Mutual, Liberty Mutual had informed OWCP that it at no time carried Atlantico’s workers’
compensation Longshorecoverage. The claims examiner notedthat thepurposeof the Informal
Conferencewas to determine“who would continuethe Longshorebenefitsto the Claimant.”
Af ter findingthatthereappeared to beno viableemployerand/or carrierin thematter, theclaims
examiner forwardedthecaseto OWCP’sNationalOffice for formal review.

Attached to the LS-280 is a letter from Liberty Mutual, datedNovember19, 2003, in
which theinsurancecompany notified OWCP thatClaimant’scase did not involve thecompany,
who at no time was“thecarrier for workers’ compensationfor anyof Atlantico’s projects.” (CX
5-3 to CX 5-4.)
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Also includedin Claimant’s Exhibit 5 is thefirst pageof a subcontractbetweenAtlantico
and Magann. (CX 5-5.) The contract states that the contract is between Atlantico, the
contractor, and Magann, the subcontractor. The contract identifies the project as involving
repairs to Pier 20 (oily waste and electrical systems repairs), and that the owner is the
Departmentof the Navy. The contractstates that the amount to be paid is $3,850.00. The
remainderof thecontract wasnot introducedinto evidence.

Claimant’s Exhibit 5 also includesa copyof Sections4 and5(a)of theAct. (CX 5-6.)

Payment of CompensationWithout Award Form, dated August 10,1998(CX 6)

The LS-206 form shows(1) the date of accidentasMay 9, 1997; (2) the datedisability
beganasMay 10,1997;(3) Claimant’saverageweekly wage as$1,004.71; (4) the compensation
rate as $669.13;(5) that from May 10, 1997 to September30, 1997 Claimantwas paid $496
under the Virginia workers’ compensation act and $173.13 under the LHWCA; (6) that
beginning October 1, 1997 Claimant was being paid $512 under the Virginia workers’
compensation act and$157.13underthe LHWCA; (7) compensation wasfirst paid on May 10,
1997; (8) medicalcare and treatmentwas being providedto Claimant; (9) the Employerwas
Atlantico; (10) and that the form was signed by Mr. C. Fisk, Vice Presidentof Human
Resources.7

OWCP Report of TelephoneCall, dated June 25,1998,of conversation
with Atl antico’s attorney Dan Lynch (CX 7)

The report states,in relevant part, that the employer/carrierwas concedingjurisdiction,
but thatAtlantico,at thetime of injury, did not havelongshorecoverage.

Claimant’s Virginia Workers’ Compensation WageChart, dated May 19,1997(CX 8)

Thechart lists theemployerasAtlantico, thedate of accident asMay 9, 1997,Claimant’s
total gross monthly earnings andperquisitesas $4,621.79,andthatClaimantworkeda total of 23
days.

Virginia Workers’ Compensation Commission Order, dated January 20,1998(CX 9)

The Ordernotesthat Claimant,who wasseeking temporarytotal disability from August
19, 1997 and continuing, and Employer Atlantico had agreed that Claimant “had suffered a
compensable changein condition for his May 9, 1997 industrial accident and that he again
becamedisabledasof August22, 1997.” TheCommissionertherefore enteredanawardagainst
Atlantico andits carrier, GreatAmericanInsuranceCompany,“for thepaymentof compensation
asfollows:$496.00perweekduring temporarytotal disability from August22, 1997,based on a
pre-injury average weekly wage of $1004.70, and continuing until conditions justify a

7 The PresidingJudgenotesthat theOWCPtimestampis datedAugust12, 1998. Accordingly, while thePresiding
JudgenotesthatMr. Fisk wrote10/8/98on the form, he interpretsthedateasAugust10,1998rather thanOctober8,
1998.
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modification thereof.” The Commissioneralso awarded medical benefits for as long as
necessaryanda feeof $1,450.00to Claimant’s attorneyat thetime,StephenA. Strickler.

Virginia Workers’ Compensation CommissionAward Order, dated June 23,1997(CX 10)

This Order approved the parties’ Memorandum of Agreement for the payment of
compensation underthe Virginia Workers’ Compensation Act. The Order is for an awardof
compensation of $496.00 weekly, during incapacity,from May 17, 1997 to May 22, 1997 and
medicalbenefits for as long as necessary. The Order notesthat the benefitshad alreadybeen
paidandtheawardwasfor record purposesonly.

Investigation Incident WitnessInterview Summary by William Joseph Fry,
dated May 13,1997(CX 11)

In thesummary,Mr. Fry wrote:

A squall developedwhile placing a 10’ lengthof 8” steel… [illegible] line in the
… [ill egible]. The foreman, Bill Ives, told us to head for the trailer after we
unhookedthechoker from pipe. [Claimant] wasjoggingabout5 feet aheadof me
whenthe wind pickedunsecuredmetal deckingsheetsfrom palletson theedgeof
the pier. A pieceof this decking struck [Claimant] on the left sideof his head.
This knocked[Claimant] unconsciousimmediately. His armswhen limp andhe
went face first to the concrete pier. I went to him to help him but he was
unconsciousandmoresheets wereblowing in our directionso I left him andlaid
acrossthethree palletsof decking until theycould getsomeiron elbowsto weigh
thedeckingdown. I beganfirst aid on [Claimant]whenI arrivedat thetrailer.

In responseto the question of, “why wasinjured worker movedto the job site trailer?” Mr. Fry
stated:

[Claimant] wasmovedfrom thepier to preventfurther injury. WhenI first got to
[Claimant] he was unconsciousand bleeding profusely from the left side of his
head andface. I was unable to bring him around by calling his nameor rolling
him over. WhenI arrived back at the trailer I applieda cloth, soakedwith cold
water from the cooler, to the back of his head. [Claimant] was disorientedbut
understoodwhenI told him to hold thecloth to theareaandapplypressure. I got
anothercloth, soakedit with cold water, and began cleaningthe blood from his
faceso I could assesshis facial injuries. I continueduntil I was relieved by the
paramedic crew.

Investigation Incident WitnessInt erview Summary by Claimant, dated May 13,1997
(CX 12)

The InvestigationIncident WitnessInterview Summary by Claimantis discussed,supra,
under Claimant’sExhibit 2.
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Investigation Incident Wit nessInterview Summary by William Ives, dated May 12, 1997
(CX 13)

In his summary,Mr. Iveswrote:

After putting pipe in [the] pipe trench we werecomingdown [the] [pier] with [a]
fork lift whena badwind stormcameup fast with trashand dust blowing so bad
we could not seeanything. It started raining so the men in front of us started
running. We stoppedand after thedustclearedwe saw that thewelderwasdown
and thefitter was laying acrossbothpilesof sheetmetal holding it down. We ran
over andput someheavy fittings on themetal to hold it down.

Investigation Incident Witn essInterview Summary by Br ickey Hughes,Jr.,
dated May 12,1997(CX 14)

Mr. Hughes, in his summary, wrote:

Men finished installing pipe, they were coming off the pier when a very high
gusty wind cameoff thewater. [Claimant] was struckin thebackof theheadby a
piece of fl ying sheetmetal deck pan and knockedunconscious.His co-worker
Bill Fry following directly behind, ran to securetheremaining looseflying pieces.
I ran over to [Claimant] and helpedhim to his feet. He was in danger of being
struck again so I madethe decision to movehim off of thepier. He wasbleeding
profusely in the facial area and on the side of his head. We tried to stop the
bleeding while we waited for Naval paramedics. They arrived [and] quickly
begantreatinghis wounds. Oncehe wasstabletheyput him on a backboardand
loaded him in an ambulance to transport to Norfolk general. I contactedhis
fiancée,stayed long enoughto secure our work area, and went to the hospital.
Note. I personally witnessed sheet metal pieces fly clear of the pier into the
water.

Investigation Incident Wit nessInterview Summary by David Scott,dated May 11,1997
(CX 15)

The InvestigationIncident Witness Interview Summary by David Scott is discussed,
supra,underClaimant’s Exhibit 2.

Medical Report by Scott W. Sautter, Ph.D., A.B.P.N. (CX 16)

In anundatedmedical report,Dr. Sauttersummarizedhis findingsandopinionregarding
Claimant’sneurocognitivestatus. The date of this evaluationwas December21, 2006. In his
report, Dr. Sautter stated that the purposeof the examination was to evaluatewhether the
cognitive difficulties, personality changes,andposttraumaticdisorderdiagnosedby a Dr. Donald
Holzer were relatedto Claimant’s May 1997 injury. As part of this examination,Dr. Sautter
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reviewedseveralof Claimant’s medical recordsandcorrespondenceamongClaimant’scounsel,
a claims representativefrom the Ohio Casualty Group, himself, and Claimant’s various
healthcare providers. Also as part of his examination,Dr. Sautter performeda mentalstatus
examination, testedClaimant’s orientation, awareness, sensory-perception, and motor function.
Basedon all the foregoing, Dr. Sautter wrote that his “[o]verall impressionsof neurocognitive
and emotional functioning are consistentwith a mild cognitive impairment manifestedas
reducedinformationprocessingspeed,sustained anddividedattention,aswell asimmediate and
delayedmemory.” Dr. Sautter further statedthat it “would be expectedthat he would have
additional difficulties in executive function skills of instrumentaldecision making in daily
living[,]” and that Claimant“report[ed] a markedlyseverelevel of depression, as well as pain
complaints. Dr. Sautteropinedthat Claimant’s “appearance, complaints,and performanceon
this neurocognitiveexamination may be the result of over medication, severe pain, severe
depressionor a combination of theseconcerns.” With regardto whethertheforegoing problems
are related to Claimant’s May 1997 injury, Dr. Sautter stated, that in order to make that
assessment,heneeded information regardingClaimant’spre-injury capacity.

Report of MRI Study fr om MRI & CT Diagnostics(CX 17)

This report,datedJuly 24, 1998,notes a history of a “43 yearold manwith work related
injury May 9, 1997 and status post subsequentanterior C4-5 and C5-6 discectomy with
interbodyfusion November 18, 1997, now with neck and right upper extremity symptomsfor
evaluation of possibledischerniation.” Thereafter,thereport states:

Impression: C4-5 post-operativechanges. Reversal of lordotic curvature
results in relativenarrowing of thecentralneural canal. Bilateral
uncovertebralhypertrophycauses some foraminal narrowing.
Clinical correlationis required.
C5-6 mild-moderatediscbulgingwith spur andbilateral
uncovertebralhypertrophy.
C6-7 mild centraldiscbulging.

Radiology Resultsfrom Sentara Norfolk General Hospital (CX 18)

Claimant’s Exhibit 18 is comprised of the radiologyresultsfor Claimant’s spine,dated
May 9, 1997. Theserecordsnotethefollowing findings:

Prevertebral soft tissues are within normal limits. There is cervical spine
straightening, but vertebral bodies, facet joints and posterior elements are well
aligned. The posterior spinousprocessof C4 is slightly deformed. This might
account for apparent splaying of the C4-5 posterior interspace. Degenerative
changesareseen,particularly at the C5-6 disc spacelevel. The cervical spineis
visualized to the C7-T1 level. The atlantodentalinterval is within normallimits.
The oblique projectiondemonstrates facet joint hypertrophy. Narrowing at the
right C5-6 neural foramen. There is also minimal uncovertebral joint
hypertrophy. Minimal neural foraminal narrowingat theC4-5 level on theright.

Basedon theforegoing,thefollowing impressionwasgiven:
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Impression:
1. Cervical spinestraightening.
2. Question splaying of theposteriorelementsat C4-5. Unusualalignmentof the
right-sided facet joints on the oblique projections only, likely related to
degenerativechanges at this level.
3. Given thesefindings and the patient paraspinal tenderness, flexation and
extension viewsarerecommended.

Flexationandextensionviews revealed no abnormalities.

Medical Recordsfrom Dr. F. Noel Parent II I of Norfolk Surgical Group (CX 19)

In a medical report datedSeptember 20, 2002,Dr. Parentsummarized his findings and
opinion regarding whether Claimant has thoracic outlet syndrome. Basedon his review of how
Claimant was injured; Claimant’s symptoms, physical abilities, medications, and medical,
family, andsocial histories;physical examination of Claimant; andreviewof Claimant’smedical
tests,Dr. Parentopined thatClaimant “doesnot have thoracicoutletsyndrome,neurogenic type,
nor doesheappearto havearterial or venousthoracic outletsyndrome.”

Medical Recordsfrom Dr. Gershonof Rehabilitation Medicine Consultants (CX 20)

In a medical reportdatedJune10, 1999,Dr. Gershon, after summarizinghow Claimant
was injured, Claimant’smedical, family, and social histories,symptoms,and medications,and
the results of Claimant’s physical examination,opined that Claimant suffered from chronic
myofascial pain andpersistent radiculiti s. (CX 20-1 to CX 20-3.) Dr. Gershonnotedthat once
Claimant’streatmentoptionswerecompleted,hewould need to discuss with him return-to-work
issues. Dr. Gershonstated thatat that time it would beprematurefor Claimant to return to work
andthat“[i ]n all likelihood, [Claimant] [was] not going to beableto return to work asa welder.”

In a letter, datedAugust26, 1999,addressedto Dr. JonathanP. Partington,Dr. Gershon
agreedto turn over thecare of Claimant to a Dr. RobertB. Hansen,who had provided Claimant
with anindependentopinion. Dr. GershonnotedthatDr. Hansenassessed Claimantassuffering
from a residualC6 radiculopathy, occipital neuralgiawith cervicogenic headaches, a disordered
sleeppattern with myofascial pain and essential tremor, fasciculationsecondaryto root injury
andpartialRSDwith involuntarymovements. (CX 20-4.)

Medical Recordsfr om The Center of Pain Management (CX 21)

Claimant’s medicalrecordsfrom The Centerof PainManagementdocumentClaimant’s
treatmentat thecenter from August4, 1999through August 16, 2006. (CX 21-1 to CX 21-137.)
Therecordsdocumentthatthroughoutthis period,Claimanthassufferedfrom neckandarm pain
and beenprescribed pain medications such as oxycodoneCR and hydrocodn/APAP. These
recordsalsodocumentClaimant’s physicallimitations.

In a Neurological Consultation Report, dated August 4, 1999, Dr. Robert Hansen
summarized how Claimant was injured, Claimant’ssymptoms,medications, and pastmedical,
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social, andfamily histories. (CX 21-135 to CX 21-137.) Dr. Hansen,as part of his evaluation,
alsophysically examinedClaimant. Basedon the foregoing, Dr. Hansen opinedthat Claimant
appeared to havesuffered a neckinjury, which produceda herniated nucleuspulposus,for which
Claimant had surgery on two occasions. Dr. Hansen stated that thesesurgerieshad “altered
[Claimant’s]neckmechanics”andthat Claimantappeared to have“a residual C6 radiculopathy.”
Dr. Hansen further opined that Claimant had occipital neuralgia, which was responsible for
Claimant’s cervicogenic headaches. He noted that all of “this is compounded by disordered
sleep[,]” which “would tend to increasemyofascial pain.” Dr. Hansen also stated that
Claimant’stremor appearedto beessential andthat otherconsiderations“are a formefrusteof a
complexregional pain syndromewith involuntary movements[,]” althoughDr. Hansenfurther
statedthat“I would tend to think it is morelikely myofascialpainwith superimposed tremor.”

In a letter, datedApril 5, 2000,Dr. RobertMendezindicatedthat Claimanthadnot yet
reachedmaximum medical improvement and that he did not believethat Claimantwas able to
return to any typeof work at that time. (CX 21-129to CX 21-130.)

On April 24, 2000, Claimant underwent fluoroscopy and received an intralaminar
cervical epiduralsteroidinjectionfrom Dr. Mendez. (CX 21-118to CX 21-120.)

In anoffice note,datedApril 24, 2000,Dr. Hansennotedthat in additionto complaining
of chronic neck and arm pain, Claimant was also complainingof sleep problemsand tinnitus.
(CX 21-121.) Dr. Hansen further notedthat Claimant hadan essentialtremor. He opined that
while Claimant’s neck pain and posterior headaches were work related, none of his other
conditions(essential tremor,sleep problemsor tinnitus)werework-related.

On May 17, 2000,Claimant underwent fluoroscopyand receivedright-sidedforaminal
cervical epiduralsteroidinjectionsat C5 andC6. (CX 21-115to CX 21-117.)

In anoffice note,datedMay 26, 2000,Dr. Hansenopined that Claimant“haschronicand
persistent problems” andthat Claimant hadreachedmaximum medicalimprovement. (CX 21-
111 to CX 21-114.) Dr. Hansenfurther statedthat it “appear[ed] to be clear that [Claimant]
would not be ableto return to work in a heavy-duty capacityand that it would beappropriateto
obtain a FCEat this point to “helpwith a return to work recommendation.”

On June14, 2000, Claimant received two bilateral greateroccipital nerve blocks and
triggerpoint injections. (CX 21-108to CX 21-110.) In thePain Management Operative Report,
Dr. Mendeznotedthat “[b]y discharge, the patientwasfeeling significantly improved” and that
if Claimantshowedimprovement, hewould consider repeating theinjections.

In an EMG Report, dated June 16, 2000, Dr. Hansen stated that Claimant’s nerve
conduction studies demonstratedthat Claimant suffered from “very mild bilateral median
neuropathiesat the wrist.” (CX 21-107.) He furthernoted that “ thereis evidencefor anold C6
radiculopathy on theright.”

A final report of an MRI study of Claimant’scervical spine, which was performed on
June24, 2000,notesthat therearepost-operativechangesat C4-5 and C5-6 anda small central
discprotractionat C6-7. (CX 21-105.)
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On September16, 2000Claimant underwent facetjoint injectionsat C3-4 andC2-3 and
fluoroscopy,which were performed by Dr. Mendez. (CX 21-98 to CX 21-100.) In the Pain
ManagementOperativeReport, Dr. Mendez notedthat, if Claimantachieveda “good sustained
amountof pain relief,” he would considera repeat facet join injection, otherwisehe would
considerperforming a diagnosticmedial branchfacet nerveblock in thesamearea.

In an office note,datedNovember 21, 2000,Dr. Hansennotedthat Claimant had been
very distraughtduring his last appointment and that Claimant was “desperately in need of
psychologicalassistanceas he[came] to termswith [the permanentchangein his health].” (CX
21-96 to 21-97.) Dr. Hansenfurther opined that Claimant had reachedmaximum medical
improvementandthatit would now beappropriate to perform a FCE.

On May 2, 2001,Claimantreceived medial branch facetnerveblocks,right side at C4,
C5, C6, andC7; fluoroscopicguidance for spinal injection; andconscioussedation. (CX 21-84
to 21-86.) In the Pain Management OperativeReport, Dr. Mendeznoted that at the time of
discharge,Claimant“wasfeeling at least 40%painrelief.”

On January 14, 2002, Dr. Hansen opined that Claimant was at “maximal medical
improvement,although[he] [would] always attemptto relieve[Claimant’s] pain further.” (CX
21-68 to 21-69.) Dr. Hansenthereforerecommendedthatit wasanappropriatetime to perform a
FCE and further recommended that a vocationalassessmentbe performed after the FCE was
completed.

On March 21, 2002,Diane Medley,NP prescribed that Claimant do no heavylifting, do
light mediumactivities,andavoidprolongedflexion and extensionof his neck. (CX 21-65.)

In a letter datedJune12, 2002, Dr. Hansen statedthat he believedClaimantat that time
was at maximum medical improvement, unlessDr. Parent,who was evaluatingClaimant to
determine whetherthere was a vascularcontribution to Claimant’s pain, reporteda significant
problem. (CX 21-60.) In the letter, Dr. Hansen noted that Claimant had had a FCE that
suggested work restrictions. Dr. Hansenconcludedby stating that he believed“it would be
appropriateto proceed with vocational evaluationwith an intent towardlocatinga suitablejob”
for Claimantandthat if such anevaluationwasobtained,it would bereviewed by himself, a Dr.
Partington,andthe“therapy networkwho performedtheFCE.”

In a Medical EvaluationReport, dated August 2, 2004, Dr. Hansennoted that he has
treated ClaimantsinceAugust4, 1999andthat Claimantsuffers from a medicalcondition that
causespain. (CX 21-52 to CX 21-54.) Dr. HansenfurthernotedthatClaimant’spainfrequently
reached a level of severity that would likely affect Claimant’s concentration/memoryand
distractibilit y and that Claimant’s pain and/or fatigue results in periods of incapacity (i.e.,
inability to performin a work setting). Dr. Hansenalso stated thatClaimantwould not be ableto
work full -time at any level of exertion dueto his disablingpain that increaseswith activity and
his pain related concentration, memory, and mental efficiency problems. With regard to
Claimant’sfunctional capacity, Dr. Hansennotedthat this type of assessmentis performedby a
physical therapistratherthanby his office. (Seealso CX 21-56 to 21-57 (letterdatedAugust 2,
2004).)
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In a letter to Claimant’s counsel, dated October 18, 2005, Dr. Hansen reportedhis
findingsfrom his examination performedthatsameday. (CX 21-24 to CX 21-25.) In his letter,
Dr. HansennotedClaimant’smedical historyand historyof treatmentwith theCenter. He noted
thatClaimant’s treatmentincludeduseof longactingopioids. In his letter,Dr. Hansenexpressed
thefollowing opinions:

In sum, [Claimant] continuesto suffer from neck pain that historically resulted
from his injury in 1997. Thereis no “cure” for this. We are in a situationof
ongoing chronic painmanagement.He hashad responseto treatmentin thatthere
is a reduction in his pain when he takes medication as scheduled. Presently, he
reports thatthereis a 40 to 50%dropin his pain.

I amstill of theopinionthat [Claimant]requiresBotulinum injection. Thespasm
and restrictedmotion in his neck is not going to respond to medication treatment.
His restrictedmotionis, in fact, quitestriking.

Anotherissueis of his ability to returnto work. He hasa surgically fused neck. I
do not believe that it is possiblefor him to return to work at his previous job,
which was performing constructionwork. As statedin my 8/2/04 letter, this
limitation would bepermanent. A formal assessmentof functional capacitieswas
not done,asthis is beyond thecapabilities of this office. As mentionedalso in my
8/2/04 letter, this could be doneby meansof a physical therapyreferral for an
FCE.

Medical Records from ThomasMor an (CX 22)

Claimant’s Exhibit 22 is an Operative Report, dated June 25, 1999, written by Dr.
ThomasMoran,which documentsthat Claimantreceiveda cervicalepidural steroidinjection.

Medical Recordsfrom C. Greene, Clini cal Psychologist (CX 23)

Claimant’s Exhibit 23 is the last page of a medicalreportby a C. Greene, Ph.D. In his
report,datedNovember 27,2000,Dr. Greenemadethefollowing diagnosis:

Diagnosis (Per DSM-IV):
I: 296.22Major DepressiveDisorder-Single-Moderate
II: Deferred
III: Headaches,neckpain,degenerative disc disease,tingling and numbnessin

his arms.
IV: Occupational Problems,EconomicProblems
V: GAF=50 (current)

Basedon the foregoing, Dr. Greene recommended“individual therapy to assist [Claimant]with
his depressionandadjustment issues.”
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Functional Capacity Evaluation (“FCE”) Summary Report performed by the Sports
Therapy and Industr ial Medicine Center (CX 24)

Claimant’s Exhibit 24 is a Functional Capacity Evaluation (“FCE”) SummaryReport
producedby SportsTherapy and Industrial Medicine Center. Based on the FCE, which was
performedover a two dayperiod (January 30 and31, 2002),it wasrecommendedthat Claimant
could function at “a LIGHT MEDIUM physical demand level safely and productively with
pacing andguardingof extreme deviated posturesandpositions.” The report further notedthat
Claimant “does not demonstratethe ability to effectively meet the critical demandsof his
customaryemployment in referenceto theDictionary of OccupationalTitles for Welder.”

Medical Recordsfrom Dr. Jonathan Partington of Neurosurgical Specialists,Inc. (CX 25)

Claimant’s Exhibit 25 is comprised of medical records datedJune16, 1997 through
October 11, 2002. The records document that Claimant was being treated for a chronic
intermittentright C6 radiculopathysecondaryto his herniateddisc. Claimant’smedical records
alsocontain severalradiology reportswhich notethe progression of Claimant’scondition. (CX
25-14 to CX 25-15 andCX 25-17 to CX 25-18.)

In a letter datedJuly 14, 1997,Dr. Partingtonnoted that he had placed Claimant “in a
courseof physical therapy” in aneffort to treatClaimant’scondition. (CX 25-5.)

Thereafter,it wasdetermined that Claimantneeded an anteriorcervical discectomy with
interbodyfusion,which wasperformed by Dr. Partington on November 18, 1997. (CX 25-9 to
CX 25-10.)

In a radiology report dated December 15, 1997, a Dr. George H. Christian, noted the
following:

Thereareno old films available for comparison. Threeviews revealevidenceof
a previous interbodyfusion at the C4-C5 and C5-C6 levels. The alignmentis
good. There appearsto be fusion apparentlyat the C5-C6 level and possibly
inferiorly at the C4-C5 level. I seeno malalignment. Slight reversal of the
normal lordoticcurvature is seen. Thebonyplugs arein goodposition.

(CX 25-11.)

In a letter, datedJanuary 6, 1998, addressedto Claimant’s prior attorney, StephenA.
Strickler, Dr. Partington expressed,in relevant part, that based on an August 22, 1997
examination of Claimant, he opined that Claimantwas totally disabledfrom working and that
Claimant’sdisability was related to thework injury which hesufferedon May 9, 1997. (CX 25-
12 to CX 25-13.)

On May 20, 2002,Claimant underwent a cervical myelogram. (CX 25-20.) In a post-
myelogramreport, a Dr. CaraBonawitz expressedthefollowing opinion:
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1. No evidence for cervical spine stenosis. Neural foramina appear
predominantlypatent without focal herniation or grossnerve root impingement.
Spinal fixation hardware with osseousfusionof C4 through C6.

2. Apparentdefectin the posterioraspect of the bonycanalfor the left vertebral
artery just distal to the left C6 transpedicular screwwith somebony irregularity
medial to this. This is of uncertain significanceand the screw doesnot appear to
extenddirectly into the canal for the vertebralartery itself. The distal aspectof
thescrewsat themoresuperior levelsappearsto havea morelateralcoursewithin
thefacets.

(CX 25-21 to CX 25-22.)

In a letter datedJune7, 2002,addressed to a Dr. JamesLockwood,Dr. Partington noted
that Claimantcontinuedto haveneck andarm complaints of unclearetiology. (CX 25-25.) In
his letter, Dr. Partington further expressedthat he did not believeClaimantwould benefit from
more spinal surgeryandthat “ [i]n an effort to be complete,”[he] [had] referredClaimant to Dr.
Noel Parentfor evaluation of possiblethoracic outletsyndrome.”

In a letter datedOctober11, 2002,addressed to Kelly Curran,who wastherehabilitation
nurse handling Claimant’s claim, Dr. Partington,expressedthat he agreedwith the permanent
physical restrictions that wereoutlinedin Claimant’sfunctionalcapacity evaluation. (CX 25-23
to CX 25-24.) Dr. Partington further expressed that Claimant was capable of participating in
vocational rehabilitationand thatClaimanthadreachedmaximum medicalimprovement.

Medical Recordsfrom Southeastern Neurology Group (CX 26)

Claimant’s Exhibit 26 is a record, dated August4, 1999,of Claimant’sinitial visit at the
SoutheasternNeurology Group. The recordnotesthat Claimant’s main symptomsat that time
wereneckpain,a shaky arm, headache in themorning, anda heavyfeeling in theright arm after
working. Therecordalso notes how Claimantwasinjured,Claimant’s medications,pastmedical
history, past operations(bone graft at C4, C5, and C6 in November1997 and titanium plate
implantedat C4, C5, andC6 in November 1998),social history, family history,anda review of
systems.

DISCUSSION

Causalrelationship between injury and employment

In Universal Maritime v. Moore, the Fourth Circuit Court of Appeals set forth the
respectiveburdensof proof for claimantsand employerswith regardto claimsarising under the
Act. Universal Maritime v. Moore, 126 F.3d 256, 262, 31 BRBS 119, 122-23 (CRT) (4th Cir.
1997). In that case,the Court noted that the Act provides a claimant with a presumption of
coverage if that claimant“allege[s] (1) an injury or death (2) that aroseout of andin the course
of (3) his maritime employment.” Id. at 123. Thus, if the Claimantsuccessfully establishes
these elementsof a prima facie claim, the burden of production shifts to employer. Id.
Accordingly, if “employer doesnot offer substantial evidenceto rebut the presumption,… the
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presumptionprovidedby § 20 will entitlea claimantto compensation.”8 Id. (citing Del Vecchio
v. Bowers,296 U.S.280,284-85 (1935)). Conversely,if Employer“offer[s] evidencesufficient
to justify denial of a claim, thestatutory presumption‘falls out of thecase’and does not remain
asevidencethat is weighedin finding facts.” Id. (citing Del Vecchio v. Bowers,296 U.S. 280,
286(1935))

In this case,the PresidingJudge finds that Claimanthasestablisheda prima facie claim
and therefore is entitled to invocation of the Section 20(a) presumption. As previously
discussed,Claimanthas allegedthat he wasinjured on May 9, 1997,while working asa welder
on Pier 20 of the Norfolk Naval Base, when a piece of airborne sheet metal struck him in the
back of his headduringanunexpectedstorm. Claimanthasfurtherassertedthathecontinues to
this day to experience physical problems and pain as a result of that accident. In this case,
Claimant’sallegations are supportedby the uncontradicted testimonyof Claimant (TR 54:22-
60:25) and Mr. Hughes (TR 29:18-54:18; CX 1); the uncontradictedwritten statements of
Claimant(CX 2 and12), Mr. Hughes(CX 14), Mr. Fry (CX 11), andMr. Ives(CX 13); and the
uncontradictedopinionsof Dr. Gershon(CX 20-1 to CX 20-3), Dr. Hansen (CX 21-24 to CX 21-
25, CX 21-52 to CX 21-54, CX 21-121, CX 21-135 to CX 21-137), andDr. Partington(CX 25-
12 to CX 25-13), aswell astheothermedicalevidenceof record(e.g., CX 17). Accordingly,in
this case, it is presumed that Claimant’s condition is causally related to his work-related
activitieson Pier20. Moreover, in this case,the PresidingJudge notesthat thereis no evidence
of record that rebutsthe statutorypresumption.9 Accordingly, the PresidingJudge finds that
Claimanthasestablishedthat his current head,neck,andright arm condition is causallyrelated
to his employment.

Nature and extent of disability

The Fourth Circuit Court of Appeals has statedthat “[i]n order to make a finding of
permanentdisability, theremustbesubstantialevidence thattheconditionallegedto bedisabling
has reached maximum medical improvement.” Universal Maritime v. Moore, 126F.3d 256,
263, 31 BRBS 119, 124 (CRT)(4th Cir. 1997)(internal citations omitted). In this case, the
Presiding Judgefinds that Claimantreachedmaximum medicalimprovement on May 26, 2000,
which is the earliestdate on which a physician(Dr. Hansen)opined that Claimant’s problems
were chronic and persistent and that Claimant had reachedmaximum medical improvement.
(CX 21-111 to CX 21-114.) Moreover, the Presiding Judgefinds that subsequentto May 26,
2000, the medical evidence of record, as summarizedabove, establishes that Claimant’s
condition hasnot improved. Accordingly, in this case, the PresidingJudgefinds that Claimant
hasestablishedby a preponderanceof the evidence that he became permanentlydisabled, as a
result of his work-related injury, on May26,2000.

Having establishedthe nature of Claimant’s disability, the Presiding Judgemust now
determine the extentof Claimant’sdisability. In the Fourth Circuit, in order to determinethe

8 The Court noted that “[w] hile substantialevidencerequires‘more thana merescintilla,’ it is only ‘such relevant
evidence as a reasonablemind might accept as adequateto support a conclusion.’” Universal Maritime v.
Moore, 126F.3d 256, 262, 31 BRBS 119, 123 (CRT)(4th Cir. 1997)(quoting Richardsonv. Perales, 402 U.S. 389,
401 (1971)(quoting ConsolidatedEdisonv. NLRB, 305 U.S.197, 229(1938)).
9 The Presiding Judge notesthat included in the medical evidencein this caseare referencesto other medical
problems from which Claimant suffersthatarenot work-related. (CX 21-121.)
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extentof Claimant’s disability, thePresiding Judgemustconsider theevidenceof record in light
of a shifting proof scheme. Moore, 126F.3d at 264,16 BRBS at 124. Initially, Claimantmust
establishthat he is incapable of returning to his prior employment. Id. Thereafter,“the burden
shifts to theemployer to provethat the claimant is not totally disabledby presenting evidenceof
other jobs that are available in the relevant geographic market for which the claimant is
physically and educationally qualified.” Id. (internal citation omitted). To satisfy this burden,
the employermust demonstratethat a rangeof jobs exists that is reasonably available and can
realistically besecured andperformedby thedisabled claimant. Lentzv. Cottman Co., 852F.2d
129, 21 BRBS 109 (CRT)(4th Cir. 1988). If the employer establishesthat suitable alternate
employmentis available,the burden thenshifts back to the claimant to show that he diligently
tried andwasunableto secureemployment. Trans-StateDredging v. BenefitsReviewBd., 731
F.2d199,201-02,16 BRBS74,76 (CRT)(4th Cir. 1984).

After reviewing the evidenceof record,thePresiding Judgefinds that the uncontradicted
evidencein this case, which includesClaimant’sown testimony,severalphysicians’ opinions,
andthe FCE, clearly establishesthat Claimanthas been and continuesto be unable to perform
his regular work asa welder. (TR 57:19-58:13;CX 20-1 to CX 20-3; CX 21-24 to CX 21-25;
CX 21-111to CX 21-114;CX 21-129to CX 21-130;CX 24; CX 25-12 to CX 25-13; CX 25-23
to CX 25-25.) Therefore, the burden is on the employer(s) to establishthat there is suitable
alternate employmentavailable to Claimant. In this case, thereis no suchevidencein therecord.
Accordingly, the PresidingJudgefinds that Claimant,subsequent to his accident,hasbeenand
continuesto betotally disabledasa result of his work-relatedinjury.

Responsibleemployer

Section 4(a) of the Act sets forth who shall be liable for payment of a Claimant’s
compensationbenefitsundertheAct:

Every employershall be liable for and shall securethe payment to his employees
of the compensation payableunder sections 7, 8, and 9 [33 USC §§ 907, 908,
909]. In the case of an employer who is a subcontractor, only if such
subcontractorfails to secure the paymentof compensation shall the contractor be
liable for and be required to secure the payment of compensation. A
subcontractorshall not be deemed to have failed to secure the payment of
compensationif the contractor has providedinsurancefor such compensationfor
thebenefitof thesubcontractor. 33 U.S.C.904(a)

Initially, thePresiding Judgenotes that theuncontradictedevidenceof recordestablishes
thatAtlantico is, at leasttechnically, Claimant’semployer. At thehearing,Mr. Hughestestified
that Atlantico hired Claimant to weld fuel lines for the Pier 20 renovationproject. (TR 49:9-
50:21, 53:1-19.) Mr. Hughes further testified that he himself worked for Atlantico as a
superintendenton the pier, andClaimant testifiedat the hearingthat he received directionfrom
Mr. Hughes. (TR 30:12-31:2;60:15-18.) Moreover,on morethanoneoccasion, Atlantico, who
throughNovember2003was payingClaimantbenefitsundertheAct (CX 4), hasacknowledged
thatClaimantwasworking for thecompanywhenhewasinjured on May 9, 1997. (CX 6, 7, 8,
9, 10.) Additionally, the PresidingJudgefurther notes that, in this case, neitherAtlantico nor
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any otherparty to this proceedinghaschallengedAtlantico’s statusasClaimant’s actual, albeit
perhapsnominal, employer.

Accordingly, in this case,the remainingissue to be decidedis whether,notwithstanding
thefact thatClaimantwasemployed by Atlantico, at least in thetechnical sense,Maganncanbe
held liable for the payment of Claimant’s benefits under the Act as Claimant’s statutory
employer. In this case, the parties haveproposedtwo different theories under which Magann
maybefoundliable for thepaymentof Claimant’s LHWCA benefits: theDirectorandClaimant
arguethat Magannis the statutory employer in this case because, at the time of Claimant’s
injury, either (1) Claimant was working as a borrowed employeefor Magannor (2) Atlantico
wasworking asa subcontractor for Magann.10

With regard to the first theory of liabilit y that has been proposed in this case, the
Presiding Judgenotes that theFourth Circuit Court of Appealshasrecognizedthat theborrowed
servantdoctrinemay be applied to LHWCA claims. Whitev. Bethlehem Steel Corp., 222 F.3d
146, 149 (4th Cir. 2000)(noting, in a case involving Section5(a) of the Act, that “[w]hen the
borrowing employer possesses … authoritative direction and control over a particularact, it in
effect becomesthe employer” andthat “[i]n that situation,the only remedyof the employee is
throughtheLHWCA” ). In Whitev. BethlehemSteelCorporation, theCourtstatedthata “person
can be in the general employ of one company while at the sametime being in the particular
employof another‘with all the legal consequencesof the new relation.’” Id. (internalcitation
omitted).

In White, theCourtnotedthat in order to determinewhetheranindividual is anemployee
of an allegedemployer, the Supreme Court hasstatedthat a court “’must inquire whoseis the
work beingperformed… by ascertainingwho hasthepower to controlanddirect theservantsin
theperformanceof their work.’” Id. (citing Standard Oil Co. v. Anderson, 212U.S.215,221-22
(1909)(holding that wherethe general employerselected the plaintiff, paid his wages,and had
the right to dischargehim for incompetency,the plaintiff was not a borrowed employeeof the
stevedore,eventhough theplaintiff obeyedthesignalsof thestevedore’s gangman, in timing the
raising andlowering of casesof oil; theSupremeCourtnoted that“whenonelarge generalwork
is undertakenby differentpersons,doing distinct parts of the sameundertaking, there must be
co-operation andco-ordination, or therewill be chaos”and that the “giving of the signals under

10 ThePresiding JudgenotesthatMagann’s counselhasasserted in its post-hearing reply brief that thecourt should
not addressClaimant’s argumentthat he wasa borrowedemployeeof Magann. (MagannReply Br. 2.) Magann’s
counselasserts that Claimant’s counselat the hearing stated that Claimant was not alleging that Magann was
Claimant’sactual employer andthat Magannrelied on this statement in presentingits case. (Magann Reply Br. 2.)
Yet, after reviewing Claimant’s counsel’sstatement,the Presiding Judge finds that he disagreeswith Magann’s
counsel. (TR 22:15-23:22.) Overall, the Presiding Judge finds that, while theredoesappearto be someconfusion
betweenthepartiesregarding theuseof thetermsactualemployer and statutory employer,thePresiding Judgefinds
that Claimant’s counsel at the hearing was merely stating that Claimant was not alleging that Magann was
Claimant’sactual employer,in the technical senseasdiscussed supra. The Presiding Judgefinds that Claimant’s
counselwasnot statingthatMagannmight not beClaimant’s primary employer underthe borrowedservantdoctrine
at thetime his injuries occurred. Moreover, the Presiding Judge finds thatMagann’sdecisionnot to call a witnessat
the hearing was not motivated by its relianceon Claimant’s counsel’s statementat the hearing. Rather, the witness
wasnot calledat the hearingbecause,asMagann’s counselstated, thewitness’s“testimonywould becumulative to
Mr. Hughes”and there was no needto call him. (TR 61:17-19.) Accordingly, the court will consider whether
Magannis a borrowingemployer andtherefore liable for thepayment of Claimant’s benefits undertheAct.
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thecircumstancesof this casewas not thegiving of orders,but of information; andtheobedience
to those signalsshowedco-operation ratherthansubordination,and is not enoughto showthat
there hasbeena changeof masters”))(specifically decliningto adopttheFifth Circuit’s nine-part
inquiry because the “authoritative direction and control inquiry will more efficiently resolve a
plaintiff ’s borrowedservant status than a nine-factor balancing calculus”). The Court further
notedthat,with regard to this determination,theSupremeCourthas emphasized“the importance
of ‘distinguish[ing] betweenauthoritative direction andcontrol,andmere suggestionasto details
or the necessarycooperation.’” Id. (citing StandardOil Co., 212 U.S. at 222). Moreover,the
Court noted that the “authority of the borrowing employer does not have to extend to every
incident of an employer-employeerelationship; rather, it needonly encompassthe servant’s
performance of the particular work in which he is engaged at the time of the accident. Id.
(internalcitationsomitted).

In White, the plaintiff, worked for twenty-six yearsfor C.J. Langenfelder & Son, Inc.
(“L angenfelder”), which was in the businessof renting construction equipment and the
employeeswho operated thatequipment to othercompanies, including the defendantBethlehem
Steel,Corporation(“Bethlehem”). Id. at 148. In this case,notwithstanding the fact that there
was, at one time, a contract between Langenfelder and Bethlehem which stated “that
Langenfelderwould maintain ‘exclusive direction, supervision[and] control’ over its workers”
which allegedly “continued to govern the parties’ relationshipat the time of the incident in
question[,]”theCourt foundthat theplaintiff wasa borrowedemployeeof Bethlehem. Id. The
Court specifically noted that the contract did not change the true nature of the relationship
betweenBethlehem and the plaintiff, and that the “overwhelming weight of the undisputed
evidencein this case” showed that Bethlehem“maintainedauthoritative direction and control”
over the plaintiff, who in actual practice workedjust as thoughhe were a Bethlehememployee.
Id. at 150. Specifically, the Court noted that the plaintiff was supervised by Bethlehemover a
twenty-six yearperiod;was assignedto theshipswherehewould work by Bethlehem;waspaid
his wagesandinsurance premiumsby Bethlehemin pass-throughform; and couldeffectivelybe
fired by Bethlehem,who couldexcludehim from thejob site. Id.

In this case, after reviewing the evidence of record, the Presiding Judge finds that
Claimantwasnot underthe authoritative direction andcontrol of Magann when he wasinjured
on May 9, 1997. Overall, the uncontradicted evidencein this caseestablishes that (1) Claimant
wasonly supervisedby and received directionsfrom Atlantico’s superintendentMr. Hughes (TR
60:15-18; CX 1-34); (2) thewelding work beingperformedby Claimantpursuantto thecontract
betweenAtlantico and theNavy wassolely the work of Atlantico (TR 31:3-7, 32:25-33:6,49:9-
50:21, 53:1-19; CX 1-34); (3) Pier 20 was ownedby the Navy (CX 5-5); (3) Claimant wasnot
paid by Magann,eitherdirectly or indirectly in pass-throughform (39:11-41:24,48:21-24); (4)
Magannwasnot involvedin Atlantico’s decisionto hire Claimant(39:11-41:24,48:21-24; CX 1-
29 to CX 1-30); and (5) when problemsarose on Pier 20 between Atlantico and Magann
regarding storing materials or scheduling, they were resolved, albeit apparently in Magann’s
favor, by navyrepresentatives who hadtheauthorityto forceAtlantico to complywith Magann’s
requests (TR 34:2-6; CX 1-21,CX 1-42 to CX 1-43). Moreover,in this casethereis no evidence
that Maganncould effectively fire Claimant by either forcing Atlantico to fire Claimant or by
excludingClaimantfrom Pier20.
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Furthermore,while it is true thatMr. Hughes’ hastestifiedthat,essentially, Magann was
Atlantico’s generalcontractor for the Pier 20 renovation, the PresidingJudgesfinds that the
specific examplesthat Mr. Hughesprovided at the hearingand at his deposition do not, in
actuality, demonstrate that Magann and Atlantico were involved in a contractor
(Magann)/subcontractor(Atlantico) relationship. In this case,thePresidingJudgenotesthatMr.
Hughestestifiedthat Maganndirected wherematerials would be storedon the pier, setthe pace
of the renovation,and“k ind of” madesurethat the renovationwork, including work performed
by Atlantico, compliedwith the government’sspecifications.(TR 33:9-34:2;CX 1-16, CX 1-19
to CX 1-20, CX 1-30 to CX 1-31, CX 1-42 to CX 1-43.) Yet, the PresidingJudgefurther notes
that with regard to the fact that Magann apparently set the pace of the renovation, Mr. Hughes
acknowledgedthat Atlantico had to comply with Magann’s schedule in order to be able to
perform its own work. (TR 41:25-43:13,CX 1-29.) Moreover,in this case,thefact thatMagann
had a say in where materials would be stored on the pier is logical in view of the fact that
Magannwas,asMr. Hughes acknowledged, performinga major portion of the pier renovation
(overall rehabilitation of the pier). (CX 1-29.) Additionally, the fact that Magannapparently
reviewed Atlantico’s work, at least to the extent that it impacted the integrity of the pier, to
ensure that it complied with the government’s specifications is also logical under the
circumstances, sinceerrorsmadeby Atlanticocouldclearlydirectly impactMagann’sown work
on the pier. Indeed,underthe circumstancesof this case,whereAtlantico’s work could greatly
impactandpossiblyimpedeor setback the work of Magann, the PresidingJudgefinds that the
interactions between Magann and Atlantico, as described by Mr. Hughes, reflect nothingmore
thantheparties’practical needto coordinatevariousaspectsof thepier renovationso thatchaos
would not ensue.

Overall, basedon all of the foregoing findings, the PresidingJudge finds that Claimant
was neither directly nor indirectly (through Atlantico) under the authoritativedirection and
control of Magannwhen hewas injured. Indeed, in this case,theevidenceof recordreflectsthat,
at leastwith respectto repairing thefuel linespursuantto Atlantico’s change order, Magannwas
actually serving as Atlantico’s subcontractor. (TR 43:13-48:20; CX 5-5.) Accordingly, after
considering all of therelevant evidence of record,thePresiding Judge finds thatMagannwasnot
a borrowing employer in this instance.

Finally, with regardto the second theory proposed by Claimant and the Director, the
Presiding Judgenotes that the rule for determining when a general employer will be held
secondarily liable under Section 4(a) of the Act is set forth in the Benefits Review Board’s
(“Board”) decision Boyd v. Hodges& Bryant, 39 BRBS 17 (2005). In Boyd, which involvesa
claim falling within thejurisdiction of theFourthCircuit, theBoardstated:

A generalemployerwill be held secondarily liable for workmen’scompensation
when the injured employeewas engagedin work either that is a subcontracted
fraction of a larger project or that is normally conducted by the general
employer’s own employeesrather thanby independentcontractors.

Id. at 19 (citing Director, OWCPv. NationalVanLines, Inc., 613F.2d972,986,11 BRBS 298,
316(D.C. Cir. 1979), cert.denied, 448U.S.907(1980)). TheBoardfurtherstatedthat:
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[S]ection 904(a) premises liability on a finding that the principal is subjectto
some contractualobligation, which it, in turn, passed in whole or in part to the
subcontractor.*** The LHWCA distinguishesbetween employers who are
owners and those who are general contractors working under contractual
obligationsto others.

Id. (citing Sketoev. Exxon Co., USA, 188 F.3d 596, 598-99, 33 BRBS 151, 152-54 (CRT) (5th

Cir. 1999),cert.denied, 529U.S.1057(2000)).

In Boyd, the claimant’s husbandworked for Hodges & Bryant (“H&B ”), a plumbing,
heating, andair condition company. Id. at 18. In this case, theclaimantalleged thather husband
wasexposedto asbestos,which contributedto his death, while performing a job for H&B at a
building being renovated by Newport NewsShipbuilding(“NNS”), which wasin thebusinessof
building and repairing ships. Id. “NNS was joined to the case as a potentially liable general
contractor under Section 4(a) of the Act.” Id. In affirming the administrativelaw judge’s
(“ALJ”) determination that NNS was not a generalcontractor, the Board statedthat the ALJ
properly found that NNS was the owner of the building being renovated and was not under a
contractual obligation to renovate the building. Id. at 19. The Board therefore notedthat this
was not a “two-contract situation” like in cases such as National Van Lines. Id. at 19-20
(internal citation omitted). The Board further notedthat the ALJ “rationally found that there
[was] no evidencethat NNS [was] in the business of renovatingbuildings or that NNS’s own
employeesusuallyperform[ed] this typeof work.” Id. at 20.

In this case,like in Boyd, thereis no evidencethat Magannhadanycontractualobligation
to perform thefuel line repairwork being completed by Atlantico on Pier20, for which Claimant
was specifically hired. Indeed, Mr. Hughesat the hearingand at his deposition testified that
Atlantico hada separatecontract with theNavy to performthefuel line repairson Pier 20. (TR
31:3-7, 32:25-33:6, CX 1-34.) Thus,Magann clearly wasnot obligatedundera formal written
contractto performthefuel line repairs.

Moreover,in this case, thePresidingJudgefinds that theevidenceis insufficient to prove
that Magann and Atlantico otherwise entered into a contractor (Magann)/subcontractor
(Atlantico) relationshipby either tacit or explicit unwrittenagreement. Indeed,asjust discussed,
the PresidingJudgefinds that Magannhad no actual power to authoritatively direct andcontrol
Atlantico’s work on Pier 20. Moreover,thereis no evidencein this casethat Magannhadany
involvementin the Navy’s decision to awardthe fuel line repair work to Atlantico underthe
changeorder. Additionally, the Presiding Judgenotesthat, while the webpagefrom Magann’s
website statesthat “Magann Corporationentered into a partneringagreement [presumablywith
the Navy] to select a design team, work in coordination with Public Works, select
subcontractors,andfasttrack the [Navy renovation]project from startto finish” andthat as part
of therenovation Magann demolishedfuel linesandinstalledover150,000linear feet of various
pipe,thewebpagedoesnot stateeither thatMagannwasthe only general contractor working on
the job or that Magannperformed - or wasotherwise taking credit for - repairing the fuel lines
or anyof theotherwork completed by Atlantico.11 (CX 2-5.)

11 The Presiding Judge notesthat Magann’swebpagealso mentionsthat steampipes,potablewater lines, and the
vault ventilation systemwere replaced.Accordingly, it cannot bepresumedthat thefuel linesreplacedby Atlantico
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Notably, both Atlantico and Magann had subcontractorsworking from them on this
renovation. (TR 32:02-33:6.) Indeed, the evidence establishes that Atlantico actually
subcontractedout a portionof its work underthe fuel line replacement changeorder to Magann.
(TR 43:13-48:20;CX 5-5.) Therefore, at least with respectto the work beingperformedunder
the changeorder, Magannwas Atlantico’s subcontractor. Accordingly, it cannot logicall y be
said that the work being performed by Atlantico was a subcontracted portion of a contractual
obligation owed by Magann to the Navy or that Atlantico’s work on the pier constituted a
contractedportion of Magann’s regularbusiness that wasnormallyconductedby Magann’s own
employees.Thus,underthe circumstancesof this case, the Presiding Judgefinds that Atlantico
wasnot a subcontractorof Magannwith respect to the fuel line repair work beingperformed by
Claimantpursuantto thechangeorder.

Accordingly, in this case, the Presiding Judgefinds that Magann was not Claimant’s
statutoryemployer. Rather, as discussedin detail above, the evidencein this caseestablishes
that Claimant, whosework-related activities weredirectedand controlled by Atlantico, was an
employeeof Atlantico at thetime of his work-relatedaccident.

ORDER

Therefore,for the reasonsset forth in the foregoing discussion, it is ORDERED that
Claimant’sclaim for compensation undertheAct is herebyGRANTED .

It is FURTHERORDERED that:

1. Employer Atlantico shall pay Claimant disability benefitsat a rate of $669.80 per
week for temporarytotal disability from May 10, 1997to May 22, 1997andAugust
22, 1997through May 25, 2000and permanenttotal disability from May 26, 2000 to
thepresentandcontinuing.

2. EmployerAtlantico is entitled to a creditfor anyandall compensation already paid.

3. Interestat the rate specified in 28 U.S.C. § 1961 in effect when this Decisionand
Order is filed with the Office of the District Director shall be paid on all accrued
benefitscomputedfrom the date each paymentwas originally due to be paid. See
Grant v. PortlandStevedoring Co., 16 BRBS 267(1984).

4. Employer Atlantico shall furnish medicalcare to Claimantpursuant to Section 7 of
theAct.

are includedin the 150,000linear feetof variouspipe that Magannstatesthat it installed. Moreover,the Presiding
Judgefurther notesthat Magann’swebsite provideslittle evidenceof the true natureof the relationship between
MagannandAtlantico in light of otherhighly probativeevidencethathasbeenpresented in this case. See White v.
Bethlehem Steel Corp., 222 F.3d 146, 150 (4th Cir. 2000)(finding that an expired contractstating that the actual
employer retained control of the plaintiff, who the actualemployer providedto the defendant employerto operate
constructionequipment,did not changethetruenature of theplaintiff’ s relationshipwith thedefendantemployer,in
light of overwhelming evidencein thatcasethatthe plaintiff wasactuallya borrowedemployee).
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5. All computationsare subject to verificationby theDistrict Director.

6. Claimant’s attorney shallhave30 daysto file his attorneyfeepetitionandEmployer’s
counselshallhave20 days,after receiptof thatpetition, to file objectionsthereto.

SO ORDERED.

A
Daniel A. Sarno,Jr.
AdministrativeLaw Judge

DAS/mam


